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STATEMENT OF QUESTIONS PRESENTED 

1. The question is whether it was an abuse of discretion 
for the lower court to fail to set aside a default judgment 
in the amount of $160,000.00 and a default dismissal of 
Defendant’s Counterclaim for $300,000.00 where the facts 
show that the defaults were taken when the defendant failed 
to appear at pre-trial because he was outside the jurisdic¬ 
tion and had received no notice of the pre-trial and had 
received no notice that his attorneys of record had been 
allowed to withdraw from the case. 

2. The question is whether the court should allow attor¬ 
neys of record in a case to withdraw their appearance from 
the case when their client is outside the jurisdiction, no 
notice of the withdrawal has been served on the client and 
no effort has been made to contact him. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,788 


ERICK RIOS BRIDOUX, Appellant, 

v. 

EASTERN AIR LINES, INC., Appellee. 


Appeal from the United Slates District Court for the 
District of Columbia 


JURISDICTIONAL STATEMENT 

The plaintiff below filed an Amended Complaint for dam¬ 
ages in the amount of $500,000.00 (App. 2) and defendant 
below filed an Answer and Counterclaim for damages in 
the amount of $300,000.00 (App. 3). This is an appeal from 
a default judgment and a default dismissal of defendant's 
Counterclaim entered in the United States District Court 
for the District of Columbia and from the order overruling 
defendant’s Motion to vacate the defaults. 

Jurisdiction of the lower court to entertain the suit is 
found in the District of Columbia Code (1951 Edition) 
Title 11, Sections 301 and 306. A review of the judgment 
and order below is authorized by Sections 1291 and 1292 
of Title 28, United States Code (1946 Edition). 



STATEMENT OF CASE 


By reason of the Appellant’s absence from the United 
States an entry of default was taken against him by the 
Plaintiff below at the pre-trial hearing and a judgment 
after inquisition was entered in the sum of $160,000.00. At 
the time of the entry of default, Appellant’s Counterclaim 
was dismissed by default. Appellant is an alien and was 
not in the United States during any of the proceedings 
involving his default and was not given notice of such pro¬ 
ceedings. Upon learning of the defaults taken against him, 
Appellant promptly moved to set them aside. This appeal 
is from the default judgment and dismissal and from the 
lower court’s refusal to set them aside. 

The Appellant, Captain Erick Rios Bridoux, is a citizen 
of the Republic of Bolivia and was Director General of 
Civil Aeronautics for Bolivia in 1949 when he came to the 
District of Columbia to study under the Civil Aeronautics 
Administration. On November 1, 1949, while serving with 
the Bolivian Army Purchasing Commission, Bridoux pi¬ 
loted a certain Bolivian P-38 Aircraft near Washington 
National Airport. The P-38 was struck in mid-air by a 
DC-4 Aircraft that was owned by the United States Navy 
and operated by the Appellee, Eastern Air Lines, Inc. All 
of the passengers and crew carried in the Eastern plane 
were killed and Bridoux was the sole survivor of the 
collision. 

This case arose when Eastern filed a complaint for dam¬ 
ages for the loss of the said Aircraft. Bridoux filed an 
Answer to the complaint denying liability and a Counter¬ 
claim for his medical expenses and personal injuries, alleg¬ 
ing negligence on the part of Eastern. 

Bridoux remained in the District of Columbia until July 
of 1950, when it was necessary that he return to South 
America because he was without funds (App. 10). At the 
time he left he was represented in this action by Frederick 
A. Thuee and Gerald P. O’Grady, Esquires. Upon his re¬ 
turn to Bolivia, Bridoux attempted to raise money for his 




attorneys but his attempts were unsuccessful and from the 
date of his said departure until his return to the District 
of Columbia in December of 1952, he received no notices 
or information from either his attorneys or the court 
(App. 10). 

In November of 1950 Thuee and O’Grady, Bridoux’ at¬ 
torneys, filed a Motion for Leave to Withdraw Appearance 
as his attorneys (App. 6). The Motion and supporting 
Points and Authorities (App. 7) state that Bridoux’ ad¬ 
dress was unknown to them, but the certificate of service 
(App. 8) indicates that the copy of the Motion was mailed 
to Bridoux’ District of Columbia address that had not been 
used since July 25, 1950. The court, however, granted this 
motion and an order granting the said attorneys Leave to 
Withdraw was entered on December 1, 1950 (App. 8). 

A few weeks before the pre-trial of this case in June of 
1952 notices were again mailed to Bridoux’ District of Co¬ 
lumbia address that the record indicated had not been used 
for approximately two years, but no effort was made to 
contact him in Bolivia. When Bridoux did not appear and 
was not represented at the said pre-trial, Eastern moved 
for a default and the same was granted together with the 
dismissal of Bridoux’ Counterclaim. Following evidence 
as to the value of the DC-4 Aircraft, a judgment was 
entered on July 29,1952 for $160,000.00 in favor of Eastern 
and against Bridoux (App. 9). 

Bridoux returned to the District of Columbia in Decem¬ 
ber of 1952 and within a few days after his return he 
obtained counsel who filed a Motion to set aside the defaults 
on January 2, 1953 (App. 9). After oral argument of this 
motion on January 9, 1953, the court overruled same and a 
Motion to Reconsider the court’s ruling was filed on Jan¬ 
uary 17, 1953 (App. 16). The court overruled this latter 
Motion without allowing argument. 
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STATEMENT OF POINTS 

The court below erred as follows: 

1. In overruling Appellant’s Motion to Vacate Default 
and Judgment Entered Thereon and to Revive and Rein¬ 
state Defendant’s Counterclaim, and in overruling Motion 
to Reconsider same. 

2. In granting Motion for Leave to Withdraw Appear¬ 
ance as Attorney when the Appellant had not received 
notice thereof. 

3. In granting Appellee’s Motion for Default and Dis¬ 
missing Appellant’s Counterclaim at pre-trial. 

4. In entering the Judgment of July 27, 1952, for $160,- 
000.00 for the value of airplane owned by the United States 
Navy. 

5. And for other errors which may be apparent from the 
record, or come to the attention of the Appellate Court. 

SUMMARY OF ARGUMENT 

1. The decision construing Rule 60(b) of the Federal 
Rules of Civil Procedure show conclusively that the lower 
court failed to exercise sound discretion in denying Appel¬ 
lant’s Motion to set aside a default judgment and default 
dismissal of his Counterclaim. Since courts universally 
favor a trial on the merits and Rule 60(b) should be lib¬ 
erally construed to grant relief from defaults, the facts of 
this case compel application of the Rule. Appellant acted 
in good faith, he has a prima facie defense and no rights 
of the Appellee or others would be prejudiced by setting 
aside the defaults. 

2. The facts show that the Appellant did not receive any 
notice concerning the withdrawal of his attorneys from 
the case. Since the rules of the court require that he re¬ 
ceive notice, the order granting leave for the attorneys to 
withdraw was error. Thereafter, the failure of the court 
to notify either Appellant or his attorneys of the pre-trial 
made the entry of the defaults at pre-trial error. 
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ARGUMENT 


There are before this court two major questions of law, 
the first being whether the court exercised sound discretion 
in denying Appellant’s Motion to Vacate Default and Judg¬ 
ment Entered Thereon and to Revive and Reinstate De¬ 
fendant’s Counterclaim. The second question is whether 
the Order allowing Appellant’s attorneys to withdraw from 
this case met with the requirements of Rule 4(b) of the 
Rules of the United States District Court for the District 
of Columbia. 

The court failed to exercise sound discretion in denying Appel¬ 
lant's Motion when the facts of the case show conclusively that 
the motion was timely and within the provisions of Rule 60(b) 
of the Federal Rules of Civil Procedure. 

Rule 60(b) of the Federal Rules of Civil Procedure pro¬ 
vides as follows: 

‘ ‘ On motion and upon such terms as are just, the court 
may relieve a party or his legal representative from a 
final judgment, order, or proceeding for the following 
reasons: (1) mistake, inadvertence, surprise, or ex¬ 
cusable neglect; * * * or (6) any other reason justi¬ 
fying relief from the operation of the judgment. The 
motion shall be made within a reasonable time, and 
for reasons (1), (2), and (3) not more than one year 
after the judgment, order, or proceeding was entered 
or taken. ’ ’ 

Since the rule provides that the motion shall be filed 
within a reasonable time and for reason (1) not more than 
one year, the Appellant’s motion was well within the time 
limitation for section 60(b) (1) or (6), since it was filed 
approximately six months after the default and within 
one month after the Appellant learned of the default. 

Rule 60(b) has been frequently construed by our Courts 
and without exception has been given a most liberal con¬ 
struction. 


6 


Klapprott v. Z7. 335 U. S. 601, 69 S. Ct. 3S4. 

U. S. v. Karahalicis, IS Fed. Rules Serv. 60b.29, Case 4. 
U. S. v. Backliofen, 176 F. 2d 263. 

Ellington v. Milne, 14 F. R. D. 241. 

Nelms v. Baltimore & Ohio R. Co., 11 F. R. D. 441. 

This rule is patterned after section 273 of the California 
Code of Civil Procedure and the Federal Courts have held 
that the construction of the rule should be in accordance 
with the California practice. Fiske v. Bunder, 125 F. 2nd 
841; U. S. for use of Kant on Bros. v. Mutual Const. Corp., 
3 F. R. D. 227. The California Courts hold that the rule is 
remedial and should be liberally construed and any doubt 
should be resolved in favor of the motion, to the end of 
securing a trial on the merits. Potts v. Whit sen, 52 Cal. 
App. 2d 199, 125 P. 2d 947; Williams v. McQueen, S9 Cal. 
App. 659, 265 P. 339. 

The Third Circuit had adopted the construction of the 
California Courts in Tozer v. Charles A. Krause Milling 
Co., 1S9 F. 2d 242, when the court said at page 245: 

“The recent cases applying Rule 60(b) have uni- 
formally held that it must be given a liberal construc¬ 
tion. Matters involving large sums should not he de¬ 
termined hg default judgments if it can reasonably he 
avoided. (Emphasis supplied) Henry v. Metropolitan 
Life Ins. Co., D. C. Va., 1942, 3 F. R. P. 142, 144. Any 
doubt should be resolved in favor of the petition to 
set aside the judgment so that cases may be decided on 
their merits. Huntington Cab. Co. v. America Fidelity 
& Casualty Co., D. C. W. Va., 1945, 4 F. R. D. 496, 498 ; 
Standard Grate Bar Co. v. Defense Plant Corp., D. C. 
D. C. Pa., 1944, 3 F. R. D. 371, 372. Since the interests 
of justice are best served by a trial on the merits, 
only after a careful study of all relevant considera¬ 
tions should courts refuse to open default judgments. 
We are of the opinion that the Court below applied a 
standard of strictness rather than one of liberality 
in concluding that justice did not require that the 
judgment be set aside.” 




This same position is stated in Barron and Iloltzoff, 3 
Federal Practice and Procedure, Rules Edition, Section 
1323, page 253, which states: 

“The discretion should ordinarily incline towards 
granting rather than denying relief, especially if no 
intervening rights have attached in reliance upon the 
judgment and no actual injustice will ensue.” 

In Manos v. Fickenscher, 62 A. 2d 791, The Municipal 
Court of Appeals for the District of Columbia reviews the 
background of Rule 60(b) and the construction thereof by 
the Federal Courts. The Court sets aside a default taken 
when the defendant made no appearance on the return day 
and concludes their well reasoned opinion with the 
following: 

“Since courts universally favor trial on the merits, 
slight abuse of discretion in refusing to set aside a 
default judgment is sufficient to justify a reversal of 
the order.” 

In the Tozer Case, supra, the court held that the de¬ 
fendant w T as entitled to relief under Rule 60(b) from a 
default judgment taken when defendant failed to answ’er 
to an action for breach of implied warranty. The Court 
held that the denial of defendant’s motion was an abuse of 
discretion and said on Page 246: 

“Defendant did not either wilfully or negligently dis¬ 
obey the process of the District Court for the Eastern 
District of Pennsylvania. Defendant’s only negligence 
was a careless conduct of its business in failing to as¬ 
certain that its broker had moved and in failing to 
notify the Secretary of the Commonw’ealth. ” 

A review’ of the decisions construing Rule 60(b) indicates 
that the courts have established three basic requirements 
before granting relief: (1) Good faith, (2) Prima facie 
showing of a defense, and (3) Showing that no rights of 
others have intervened and showing that it W’ould not prej- 
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udice the other party. It is clear that the facts of this case 
meet each of these requirements and bring it within the 
rule. 

(1) The good faith of the Appellant is clearly shown by 
the fact that he was in South America at the time the de¬ 
faults were taken, that he had no notice of any of the pro¬ 
ceedings involving the defaults, and that his Motion for 
relief was filed promptly when he learned of the court’s 
action. 

(2) The Answer and Counterclaim filed herein show a 
prima facie defense. 

(3) There has been no showing that the Appellee or 
others would have been prejudiced; the Appellant’s Motion 
was filed before the case would normally have been reached 
for trial. 

If relief is ever to be granted under Rule 60(b) of the 
Federal Rules of Civil Procedure, this case must require 
that the defaults be set aside. Section (1) provides for 
relief in the case of “mistake, inadvertence, surprise, or 
excusable neglect”. The undisputed facts show that Appel¬ 
lant did not contact his attorney for approximately 28 
months, but the facts are equally clear in showing that no 
one made any effort to contact the Appellant during that 
period . He had every right to rely on his attorneys and 
assume that they would notify him of any necessary pro¬ 
ceedings in the case. The Appellant heard nothing and had 
no real reason to contact his attornevs. 

As soon as Appellant was advised that the case involving 
the mid-air collision on November 1, 1949 were nearing 
trial, he returned to the United States to defend himself 
and present his claims. Upon his return, the Appellant 
found that a default judgment for $160,000.00 had been 
taken against him, his Counterclaim for damages had been 
dismissed by default and his attorneys had deserted his 
cause. All this without notice to him or real effort to con- 
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tact him and without an opportunity to present the merits 
of his case. 

Whether the facts of this case constitute “mistake, in¬ 
advertence, surprise, or excusable neglect” is not vital to 
this appeal. Section (6) of Rule 60(b) provides for relief 
for any other reason justifying same. Certainly the facts 
and nature of this case indicate every reason for setting 
aside these defaults and allowing the Appellant his day in 
court. 

The court below erred in granting Motion for Leave to Withdraw 
Appearance as Attorneys where it is evident that the Appellant 
was not served with notice thereof. 

The counsel of record for the Appellant filed a motion 
for leave to Withdraw their Appearance on November 14, 
1950. It is stated in the Certificate of Service for this 
Motion that a copy thereof was mailed to Appellant at 1024 
Vermont Avenue, N.W., Washington, D. C. (Appendix 8). 
It is also stated in the said Motion (App. 6) as follows: 
“The said Erick Rios Bridoux, a citizen of Bolivia, has 
departed from the United States and returned to Bolivia 
on or about July 25, 1950. That his address in Bolivia 
is unknown to us, nor has he communicated with us.” Since 
Rule 4(b) of the Rules of the United States District Court 
for the District of Columbia states: “No attorney may 
withdraw his appearance except by leave of court after 
notice served on his client,” it is apparent that the notice 
was not served on the client and that the rule was not 
complied with. 

Although the Rule does not state the kind of service that 
is required, assuming that the service may be made in ac¬ 
cordance with Rule 5(b) of the Federal Rules of Civil Pro¬ 
cedure, the service of this motion was not made accordingly. 
Rule 5(b) provides: 

“* * * Service upon the attorney or upon a party shall 
be made by delivering a copy to him or by mailing it 
to him at his last known address, or if no address is 
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known, by leaving it zvith the clerk of the court.” 
(Emphasis supplied) 

Since the appellant’s address was admittedly unknown, 
the notice should have been left -with the clerk of the court. 
In order to make service under Rule 5(b) the conditions of 
the rule must be complied with, for the purpose of this 
Rule is to prevent a default where a once-known address is 
succeeded by a later one. Bowers v. E. J. Rose Mfg. Co., 
149 F. 2d 612, 66 S. Ct. 91, 326 U. S. 753. 

It is clear that the required service was not made on 
Appellant; consequently, the order allowing the attorneys 
to withdraw was granted in error. Therefore, Appellant’s 
attorneys should have remained as attornevs of record and 
received subsequent notices of proceedings in the case. 
Since the attorneys did not receive the notice of pre-trial, 
the defaults taken at that time were error. 

The erroneous withdrawal of Appellant’s attorneys pre¬ 
vented him from being notified of the pre-trial. If the Ap¬ 
pellant had been notified that his attorneys would no longer 
represent him, he would then have been aware of the fact 
that he needed to protect his own interests. As it was, the 
Appellant was completely in the dark; he knew that he was 
represented by counsel at the time he left the jurisdiction 
and had every reason to believe that his counsel would 
continue to represent him, in the absence of notice to the 
contrary. 

To place upon a party to an action the burden of per¬ 
sonal investigation to determine whether or not his attor¬ 
neys are acting in his behalf is manifestly unjust. Once 
counsel is retained and enters an appearance in a case, 
the party has every right to rely on his counsel. The duty 
lies with the attorney of record to notify his client of such 
a drastic step as the withdrawal from a case and the court 
should make certain that the party has been personally 
notified before granting the order of withdrawal. 
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CONCLUSION 

Wherefore, upon consideration of the foregoing, the Ap¬ 
pellant prays that the default judgment and the default 
dismissal of Appellant’s counterclaim be vacated and set 
aside and the case be revived and reinstated in the United 
States District Court for the District of Columbia. 

Respectfully submitted, 

Brain ard H. Warner, III 
Attorney for Appellant. 

1010 Vermont Avenue, N.W. 

Washington 5, D. C. 
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1 Filed Jan. 30, 1950 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 5461-49 
Plaintiff demands a trial by jury. 

Eastern Air Lines, Inc. (808 - 15tli Street, N. W.), Plaintiff , 

—against— 

Erick Rios Bridoux (1412 K Street, N. W.), Defendant. 

Amended Complaint 

The plaintiff above named, by its attorney, Roy Leifflen, 
for its amended complaint against the defendant named 
herein, alleges: 

1. Plaintiff is a corporation incorporated under the laws 
of the State of Delaware and defendant is a citizen of the 
Republic of Bolivia; and the matter in controversy exceeds, 
exclusive of interest and costs, the sum of $3,000. 

2. That plaintiff is a corporation duly organized and ex¬ 
isting under and by virtue of the laws of the State of Dela¬ 
ware engaged in the transportation by air of passengers 
and cargo in interstate commerce, and duly authorized to 
carry on business in the District of Columbia, with an office 
and place of business in, and regularly conducting business 
within, the District of Columbia. 

3. That at all the times mentioned herein, the defendant 
was, and now is, an alien; and on information and belief, 
a Bolivian national, residing in the District of Co¬ 
lumbia. 

2 4. That on or about November 1, 1949, the defend¬ 
ant herein was operating a P-3S airplane in flight 

over, near, or in the vicinity of, the Washington National 
Airport and as a result of the careless, reckless, negligent 
and unlawful manner in which defendant operated the said 
P-38 airplane he caused and permitted the said P-38 to 
come into collision, in the air, with an airliner owned by the 
plaintiff. 



5. That defendant carelessly, negligently and unlawfully 
navigated and flew said P-38 in that he failed to keep a 
proper lookout; failed to observe and comply with the Air 
Traffic Rules, and with the Statutes, Rules and Regulations 
in such cases made and provided; in that he operated the 
said plane in such manner as to endanger life and property 
of others; failed to keep out of the way of plaintiff’s plane; 
failed to alter his course; failed to observe landing rules; 
operated the said P-38 in such proximity to plaintiff’s plane 
as to create a collision hazard; operated the said plane in 
an acrobatic flight and manner within a control zone, over 
a congested area, and below the permitted altitude; and in 
that the said P-38 was a defective, illegal and unairworthy 
plane; and defendant was reckless, negligent and careless 
in the other respects which will be proven on the trial 
hereof. 

6. That as a result of all of the foregoing, said airplane 
owned by the plaintiff and its machinery, equipment and 
appurtenances were destroyed. 

7. That said collision was not caused or contributed to 
by any fault, neglect or want of care on the part of the 

plaintiff, its agents, officers, servants or employees. 
3 8. That by reason of the matters set forth above, 

plaintiff has sustained loss and damage in the sum 
of $500,000.00. 

Wherefore, plaintiff asks judgment against the defend¬ 
ant herein the sum of $500,000.00, together with interests 
and costs. 

Roy Leifflen 

Roy Leifflen 
Attorney for Plaintiff, 

Bingham, Englar, Jones & 
Houston, 
of Counsel, 

932 Shoreham Building, 
15th & H Streets, N. W., 
City of Washington 5, 
District of Columbia. 
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4 Filed May 1, 1950 

Answer of Defendant, Erick Rios Bridoux, to Complaint and 

Counterclaim 

First Defense 

The Complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits the allegations of paragraphs one, 
two and three of the Complaint. Answering the remain¬ 
ing paragraphs of said Complaint, defendant admits that 
on November 1, 1949, while he was operating a P-38 air¬ 
plane in flight in the vicinity of the Washington National 
Airport there was a collision in the air between said P-38 
and another airplane. Defendant avers that the latter was 
a DC-4 type airplane owned by the United States Navy 
and negligently operated by the plaintiff. That said col¬ 
lision occurred in the State of Virginia. Defendant denies 
that he negligently, carelessly or unlawfully operated or 
navigated said P-38 and avers that the collision occurred 
and the losses if any, were caused by the negligence of the 
plaintiff. All other allegations of said paragraphs are 
denied. 

5 Counterclaim 

1. Defendant, Erick Rios Bridoux, in this action for his 
counterclaim avers that on November 1, 1949, in the State 
of Virginia, near the Washington National Airport, plain¬ 
tiff, Eastern Air Lines, Inc., negligently operated an air¬ 
plane causing it to collide with airplane operated by de¬ 
fendant while both planes were in flight. 

2. As a result defendant was thrown out of the airplane 
he was operating and suffered multiple lacerations and 
contusions on his face and body, concussion of the brain, 
fracture of his ribs, broken teeth,'a broken back and was 
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otherwise injured and will be prevented from transacting 
his business, suffered great pain of body and mind and 
incurred expenses for medical attention and hospitaliza¬ 
tion in the sum of Five Thousand Dollars ($5,000.00). 

Wherefore, defendant demands judgment against 
plaintiff in the sum of Three Hundred Thousand Dollars 
($300,000.00) and costs. 

Frederick A. Thuee, Gerald P. O’Grady 
Frederick A. Thuee 
Gerald P. O’Grady 
Attorneys for Defendant 
Continental Building 
15th and K Streets, N. W. 
Washington, D. C. 

#*######## 
6 Filed May 22, 1950 

Answer to Counter-Claim 

The plaintiff admits that an accident occurred between 
its’ plane, and a plane operated by the defendant, Bridoux, 
at the time and place alleged, but it denies each and every 
allegation of negligence contained in the counterclaim; it 
is without information or belief sufficient to either admit 
or deny the allegations concerning the defendant’s per¬ 
sonal injuries or financial losses, and can neither admit 
or deny the allegations with respect thereto; it denies each 
and every other allegation contained in the complaint. 

R. W. Galiher 
Richard W. Galiher 
Attorneys for Eastern 
Air Lines, Inc., 

Plaintiff 

Woodward Building. 
Bigham, Englar, Jones and Houston, 

By Roy Leifflen 

RWG 

Rov Leiffler 
Shoreham Building 
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7 Filed Nov. 14, 1950 

Motion for Leave to Withdraw Appearance as Attorneys for 
Defendant, Erick Rios Bridoux 

Frederick A. Thuee and Gerald P. O’Gradv, attorneys 
of record for the defendant Erick Rios Bridoux in this 
action, move the Court for leave to withdraw their appear¬ 
ance as attorneys for said defendant herein and for rea¬ 
sons therefor say: 

The said Erick Rios Bridoux, a citizen of Bolivia, has 
departed from the United States and returned to Bolivia 
on or about July 25, 1950. 

That his address in Bolivia is unknown to us, nor has 
he communicated with us. 

That since his departure said Erick Rios Bridoux, nor 
anv one on his behalf, has evinced anv interest or anv co- 
operation with us toward his representation in this action. 

We have not been remunerated for our services herein. 

By reason of the absence of the said Erick Rios Bridoux 
and the lack of cooperation afforded to us, we are unable 
to further represent him in this matter. 

Frederick A. Thuee 
Frederick A. Thuee 
Gerald P. O’Grady 
Gerald P. O’Gradv 
Continental Building 
1511 K Street, N.W. 

Attorneys for Defendant 
Erick Rios Bridoux 
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8 Filed Nov. 14, 1950 

Statement of Points and Authorities in Support of Motion for 
Leave to Withdraw Appearance as Attorneys for Defend¬ 
ant, Erick Rios Bridoux 

Rule 4 (b), United States District Court for the District 
of Columbia. 

We were personally solicited and employed by Senor 
Ricardo Martinez Vargas, the Bolivian Ambassador to the 
United States, to represent the defendant Erick Rios Bri¬ 
doux and in consideration thereof, the Ambassador prom¬ 
ised and agreed to remunerate us a definite amount. In 
pursuance thereto we actively engaged in the representa¬ 
tion of the said Erick Rios Bridoux and entered our ap¬ 
pearance as his attorneys herein, and have performed legal 
representation and services for him in this matter to date. 
On or about July 25, 1950, said Erick Rios Bridoux left 
this country and returned to Bolivia, his native land. Since 
that time he has not communicated with us or informed us 
of his address, nor has the Bolivian Ambassador nor any¬ 
one connected with the Embassy, evinced any interest or 
cooperation, or in any wise manifested to us the present 
or future intentions of the said Erick Rios Bridoux. 

The Bolivian Ambassador has not fulfilled his promise 
to remunerate us. We are presently attorneys of record in 
this action with an absent client, whose whereabouts are 
unknown to us. Accordingly we are unable to further rep¬ 
resent the said defendant in this action and for the reasons 
therefore respectfully submit that the Court grant us leave 
to withdraw as attorneys herein. 

Frederick A. Thuee 
Frederick A. Thuee 
Gerald P. O’Grady 
Gerald P. O’Gradv 
Attorneys for Defendant 
Erick Rios Bridoux 
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Copy of foregoing Motion and Statement of Points and 
Authorities attached thereto, mailed, postage prepaid, this 
14 day of November, 1950, to Erick Rios Bridoux, 1024 
Vermont Avenue, N.W., "Washington 5, D. C. 

Frederick A. Thuee 
Frederick A. Thuee 
Gerald P. O’Grady 
Gerald P. O’Grady 
Attorneys for Defendant 
Erick Rios Bridoux 

********** 

9 Filed Dec. 1, 1950 

Order for Leave to Withdraw Appearance of Attorneys for 
Defendant Erick Rios Bridoux 

Upon consideration of the Motion filed herein by Fred¬ 
erick A. Thuee and Gerald P. O’Grady for leave to with¬ 
draw their appearance as attorneys for defendant Erick 
Rios Bridoux and it appearing to the Court that a copy of 
said Motion was mailed by said attorneys to the defendant 
at his last known address and the granting of said motion 
is not opposed, it is by the Court this 1st day of Decem¬ 
ber, 1950, 

Ordered, That leave to withdraw the appearance of 
Frederick A. Thuee and Gerald P. O’Grady as attorneys 
for defendant Erick Rios Bridoux in this cause be and the 
same is hereby granted. 

Alexander Holtzoff 
Judge 

********** 

10 Filed June 27, 1952 

Order 

This cause having come on for pretrial hearing this 26th 
day of June, 1952, counsel for the plaintiff appearing in 
open Court and there being no response by the defendant, 
it is, this 26th day of June, 1952, 

Ordered, that pursuant to Rule 12, of the Local Civil 
Rules, default in favor of the plaintiff against the defend¬ 
ant be, and the same is hereby entered, and this cause be, 
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and is hereby referred to the Assignment Commissioner 
who shall at an early date refer this cause to an appropri¬ 
ate judge for an inquisition as to damages. 

Matthew P. McGuire 
Judge 

********** 

11 Filed July 29, 1952 

Judgment 

This cause having come on for hearing before the Court, 
testimony having been taken by the Court as to the dam¬ 
ages sustained bv the plaintiff, it is by the Court, this 29th 
day of July, 1952, 

Ordered, that plaintiff, Eastern Air Lines, Inc., recover 
of the defendant, Erick Rios Bridoux, the sum of $160,000 
with costs and execution thereof be had. 

By The Court 
C. B. Keech 

********** 

12 Filed Jan. 2, 1953 

Molion to Vacate Default and Judgment Entered Thereon 
and to Revive and Reinstate Defendant's Counter-Claim 

The defendant, Erick Rios Bridoux, moves the Court 
for an order to vacate and set aside the default and judg¬ 
ment by default entered herein and to reinstate the cause 
of action, and moves the Court for leave to revive and 
reinstate defendant’s Counter-Claim in above entitled 
cause of action, dismissed June 26, 1952, and for grounds 
therefor refers to the defendant’s affidavit, annexed hereto. 

E. Rios Bridoux 
Erick Rios Bridoux 

Braixard H. Warner III 
Brainard H. Warner III 
Attorney for Defendant 
1010 Vermont Ave., N.W. 

Washington 5, D.C. 

REpublic 7-S456 
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13 Affidavit of Defendant 

Erick Rios Bridoux, being first duly sworn, deposes and 
says: that he is the defendant in the above entitled case; 
that he left Washington, D.C. and the United States in the 
summer of 1950 because he was without funds; that at the 
time he left the United States, lie was represented by 
Attorneys Frederick A. Thuee, Esquire, and Gerald P. 
O'Grady, Esquire; that said Attorneys had been retained 
bv the Bolivian Government and had advised him that they 
were dissatisfied with their participation in this case be¬ 
cause they had not received payment of their fees; that he 
was without funds of his own with which to retain counsel 
and he subsequently requested the Congress of Bolivia to 
appropriate funds so that he might retain counsel and 
said request was not granted; that since the summer of 
1950 he has received no word from Mr. Thuee or Mr. 
O’Grady nor from anyone relating to said case; that he 
was never advised that his said attorneys had been granted 
leave to withdraw from this case nor did he receive notice 
that he should appear for pre-trial. 

E. Rios Bridoux 
Erick Rios Bridoux 

*###*•***** 

14 Filed Jan. 5, 1953 

Points and Authorities in Opposition to Motion to Vacate De¬ 
fault and Judgment Entered Thereon and to Revive and 
Reinstate Defendant's Counter-Claim 

The authorities cited by defendant in support of his 
motion consist only of his Affidavit and a reference to Rule 
60(b), Federal Rules of Civil Procedure. The plaintiff 
is unable to understand exactly what the basis of defend¬ 
ant’s motion is because the rule which he cites contains a 
number of grounds upon which application can be made to 
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the Court for relief and examination of the Affidavit can 
only lead to the conclusion that probably the defendant is 
relying upon Rule 60(b)(1). If this is the case, there is 
no basis in fact or in law for the position taken by defend¬ 
ant and the judgment should not be set aside. 

The record in this case does not bear out defendant’s 
contention. The defendant states in his Affidavit that at 
the time that he left the United States in the summer of 
1950 because of a lack of funds, his attorneys, Frederick 
A. Tlmee, Esq., and Gerald P. O’Grady, Esq., advised him 
that they were dissatisfied with their participation in the 
case because they had not received payment of their fees; 
that since the summer of 1950, he has received no word 
from Mr. Tliuee or Mr. O’Gradv nor from anvone relating 
to said case; that he was never advised by his said attor- 
nevs that thev had been granted leave to withdraw from 
the case and that he did not receive notice of pretrial. 
The motion filed by Messrs. Thuee and O’Gradv asking 
permission to withdraw as his counsel on the other hand 
contradicts him and shows that the said defendant de¬ 
parted on or about July 25, 1950; that his address in 
Bolivia was unknown to his attornevs and that he never, 
thereafter, communicated with them nor did anyone on 
his behalf communicate with said attorneys. His attor¬ 
neys further represented to the Court that neither the 
defendant, nor anyone on his behalf, thereafter evinced 
any interest in the case or cooperated with said attorneys; 
that they were not paid and that by reason of the absence 
of the defendant and his lack of cooperation, that 
15 they were unable to further represent him. There 
is attached to said motion the Affidavit of Messrs. 
Thuee and O’Grady which showed that they were person¬ 
ally employed by Senor Vargas, the Bolivian Ambassador, 
to represent the defendant and that after he left for Bo¬ 
livia on or about July 25, 1950, neither the defendant nor 
the Ambassador or anyone connected with the Bolivian 
Embassy manifested any interest in the case. The record 




further shows that said motion was filed in November of 
1950 and that said motion was sent to the defendant’s last- 
known post office address, 1024 Vermont Avenue, N. W., 
Washington, D. C. The motion came on for hearing and 
was granted on December 1, 1950. It will thus be seen 
that any failure was a failure of the defendant and not of 
his attorneys. It was up to the defendant to maintain con¬ 
tact with his attorneys. 

The default in this case was not entered until June 26, 
1952, almost two (2) years after the defendant had left 
this country. Prior to the entry of the default, on June 13, 
1952, letters were addressed to both the defendant at his 
last-known post office address, 1024 Vermont Avenue, N.W., 
and to Senor Vargas, Ambassador of Bolivia, advising 
that on June 26, 1952, the pretrial hearing, would be held 
and that if the defendant or his representative failed to 
appear that a default would be asked for against him. 
Copies of said letters are attached hereto and are prayed 
to be read as a part of this exhibit. On June 26, 1952, 
neither the defendant nor anyone on his behalf appeared 
in Court; the registered letter which had been sent to Mm 
under date of June 13, 1952, which had been returned by 
the Post Office Department, was filed in Court; the Court 
was further advised that the Assignment Commissioner of 
the Court had notified the defendant at his last-known ad¬ 
dress of the pretrial hearing, and a default was thereupon 
entered against him. 

Thereafter, on July 29, 1952, the matter having been 
set down for hearing, following the introduction of testi¬ 
mony by the plaintiff, the judgment in this case was en¬ 
tered in favor of the plaintiff. 

It was not until December 30, 1952, just prior to the tak¬ 
ing of the defendant’s deposition by attorneys representing 
a number of plaintiffs in other suits against him, that the 
plaintiff had delivered to it the motion to vacate the 
judgment. 

During the course of the deposition, this defendant ad- 
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mitted that he had had no contact with his counsel 
16 for more than two (2) weeks prior to his leaving this 
country; that he had never advised his counsel where 
he could be located in Bolivia; that he had resided at 1024 
Vermont Avenue, N.W., up until the the time he left Wash¬ 
ington; that he had never, thereafter, communicated with 
his counsel to ascertain the status of this suit or any other 
litigation; that he had first heard of the judgment secured 
by Eastern Airlines during the summer of 1952, but had 
never written to or attempted to make contact with anyone 
to find out the status of the litigation until after he came 
back to this country in the month of December 1952; that 
he denied being notified of the filing of the motion by 
Mesrs. Thuee and O’Grady to withdraw as his counsel, but 
stated that he had never attempted to contact said counsel. 

It will thus be seen that the defendant is in no different 
position in this litigation than is any person who, after 
arranging with counsel for representation in connection 
with pending litigation, thereafter disappears and makes 
no further contact with his counsel. The record conclusively 
shows that from July until November 1950, the defendant 
did not contact his counsel nor tell them of his whereabouts, 
nor did he indicate any interest in the case. Now, two (2) 
years later, he attempts to place the blame upon reputable 
attorneys. Not only did he fail to cooperate with his coun¬ 
sel, but he made no attempt to communicate with the Court 
nor with counsel for the plaintiff. 

An examination of the many decisions referred to in the 
Federal Rules Digest under Rule 60 does not help the de¬ 
fendant. It cannot be said that there was here a mistake 
on the part of the defendant. There is no indication in 
his Affidavit or in his deposition that a mistake of law on 
the part of his attorney or a mistake of fact on his part 
existed. There is no inadvertance here. As a matter of 
fact, he does not contend or indicate that he relied upon 
anyone to do anything on his behalf. The fact that he says 
in his Affidavit that he was at all times in contact with the 
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American Embassy in either Bolivia or Paraguay would 
not satisfactorily explain his delinquency. It was not up 
to either the plaintiff or his attorneys to follow him where- 
ever he might be. 

This defendant left the Court no choice as to its action 
and when he failed to appear personally or through coun¬ 
sel, this Court very properly entered default and there¬ 
after, upon satisfactory proof, a judgment. Nothing 

17 of what he says in his motion will warrant the Court 
in setting aside the judgment and this motion should 

be over-ruled. 

Galiher & Stewart 
By R. W. Galiher 
Richard W. Galiher 
Attorneys for the Plaintiff 
636 Woodward Building 

**,# ******* 

18 Letters 

Filed Jan. 5, 1953 

June 13, 1952. 

Mr. Eric Rios Bridoux, 

1024 Vermont Ave., N.W., 

Washington, D. C. 

In Re: Eastern Air Lines, Inc., vs. Eric Rios 
Bridoux, C. A. No. 5461-49 

Dear Mr. Bridoux: 

This is to notify you that a pretrial hearing will be held in 
the above captioned matter, and in all of the other suits, 
in which you have been served, arising out of the accident 
of November 1st, 1949, involving your plane and an Eastern 
Air Line plane, at the Washington National Airport, on 
Thursday, June 26th, 1952, at 10:00 o’clock A.M., in the 
United States District Court for the District of Columbia, 
before Judge McGuire. 
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In the event you, or your representative, fail to appear at 
this hearing, on behalf of the Eastern Air Lines, Inc., I in¬ 
tend to ask for an entry of default against you in Civil 
Action No. 5461-49, and for the entry of an order of dis¬ 
missal in all cross-claims filed by you against Eastern Air 
Lines, Inc. 

Yours very truly, 

Richard W. Galiher 

RWG/HRS 
Registered, Returned 
Receipt Requested 


19 Filed Jan. 5, 1953 

June 13, 1952. 

HIS Excellency Ricardo Martinez Vargas, 

Ambassador of Bolivia 
Bolivian Chancery 
1511 K Street, N.W., 

Washington, D. C. 

Dear Mr. Ambassador: 

This is to notify you that the pretrial hearing in the case 
of Eastern Air Lines, Inc., vs. Eric Rios Bridoux, C. A. No. 
5461-49, and in all other cases involving Eric Rios Bridoux, 
which arose from the accident at the Washington National 
Airport, on November 1st, 1949, involving a plane operated 
by Mr. Bridoux and an Eastern Air Lines’ plane, are set 
for pretrial hearing on Thursday, June 26tli, 1952, at 10:00 
o’clock A.M., in the United States District Court for the 
District of Columbia, before Judge McGuire. 

If Mr. Bridoux, or his representative, fail to appear, on 
behalf of the Eastern Air Lines, Inc., I intend to ask for 
a default against him, in Civil Action No. 5641-49, and for 
an entry of an order of dismissal in all suits in which Mr. 



Bridoux has filed a cross-claim against the Eastern Air 
Lines, Inc. 

Yours very truly, 


RWG/HRS 
# * * * 


Richard W. Galiher 


# # * * 


* 
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Filed Jan. 17, 1953 


Motion to Reconsider Motion to Vacate Default and Judgment 
Entered Thereon and to Revive and Reinstate Defendant's 
Counter-Claim 

Now comes the defendant by his attorney, and respect¬ 
fully moves the Court to reconsider his Motion to Vacate 
Default, etc. and upon further consideration of this cause 
to reverse its ruling entered herein on January 12, 1953, 
and for grounds for this motion refers to the Points and 
Authorities attached hereto. 

/s/ Brainard H. Warner III 
Brainard H. Warner III 
Attorney for Defendant 
1010 Vermont Ave., N.W. 
Washington 5, D. C. 
REpublic 7-8456 

####***##* 


21 Filed Jan. 17,1953 

Points and Authorities 

1. Rule 60 (b), Federal Rules of Civil Procedure. 

2. Klapprott v. United States, 69 S. Ct. 384; 335 U. S. 60L 
a. Failure to secure counsel and defend civil action 

when a defendant is without funds and imprisoned 
amounts to “mistake, inadvertence, or excusable 
neglect ” 



b. Rule 60 (b), F.R.C.P., “vests power in the courts 
adequate to enable them to vacate judgments when¬ 
ever such action is appropriate to accomplish 
justice.” 

3. The record in this case and defendant’s affidavit show 
that the Bolivian Government retained Frederick A. Thuee, 
Esquire, and Gerald P. O’Grady, Esquire, to represent the 
defendant, Erick Rios Bridoux, shortly after this suit was 
filed against him. That said attorneys did in fact, actively 
participate in this case for a period of at least six months 
and they remained Attorneys of record until they were 
granted leave to withdraw from the case by order of the 
Court, dated December 1, 1950. The record further shows 
that said attorneys were retained by the Bolivian Govern¬ 
ment and received their instructions from said Government, 
not the defendant, and that the Court granted them leave 
to withdraw because the Bolivian Government failed to pay 
their fees. 

The Motion for leave to Withdraw Appearance and ex¬ 
hibits attached thereto, filed herein on November 14, 1950, 
show that the defendant departed this Country in 1950 and 
that after his departure he could not be reached at 1024 
Vermont Ave., N.W., Washington, D.C. and that the defend¬ 
ant did not receive any notice or have knowledge that said 
attorneys would no longer represent him. Wherefore, de¬ 
fendant respectfully submits to the Court that the order of 
December 1, 1950 is invalid because it does not meet the 
requirement of Rule 4 (b) of this Court: “No attor- 
22 ney may withdraw his appearance except by leave of 
court after notice served on his client.” Therefore, 
defendant contends that since notices of Pre-Trial were not 
sent to his Attorneys of record, ho is entitled to the relief 
requested by this motion. 

4. Even though the record showed that the defendant 
had not lived and could not be contacted at 1024 Vermont 
Avenue, N.W., Washington, D. C. for approximately two 
years, notices were sent to that address in June, 1952 and 
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the default and dismissal were taken when defendant failed 
to appear at a Pre-Trial about which he had no notice or 
knowledge. Defendant’s affidavit shows that he was with¬ 
out funds with which to secure other counsel in 1950 and 
that he attempted to have his Country aid him in this 
regard and that his attempts failed. Defendant admits that 
he did not exercise good judgment in not contacting his said 
Attorneys of record and that he failed to take any further 
steps or action regarding this case until he was able to 
return to the United States in December, 1952. 

Defendant respectfully submits to the Court that his 
actions and conduct in this case amount to “mistake, inad¬ 
vertence or excusable neglect” as contemplated by Kule 60 
(b)(1) F.E.C.P. and he is therefore entitled to the relief 
requested by this motion. Further, defendant respectfully 
submits to the Court that in view of the above facts, the 
very nature and size of this case and its national and in¬ 
ternational significance indicate that in order “to accom¬ 
plish justice” there should be a trial on the merits of all 
issues involved herein. 

5. The answer of the defendant, filed herein, and pre¬ 
pared by Frederick A. Thuee, Esquire, and Gerald P. 
O’Grady, Esquire, avers that the DC-4 type airplane was 
owned by the United States Navy and not by the plaintiff 
and said averment has not been denied by the plaintiff. The 
Official Transcript of Proceedings on Tuesday, July 29, 
1952 in this case upon the proof of damages shows that the 
plaintiff did not introduce any evidence to prove owner¬ 
ship of the said plane or resulting loss to plaintiff by reason 
of the damage to a plane owned by the United States. There¬ 
fore, defendant respectfully submits to the Court that the 
judgment, based on the value of said plane, entered herein 
in favor of the plaintiff and against the defendant is a 
judgment by “mistake” and the same should be vacated. 

/s/ Brainard H. Warner III 
Braixard H. Warner III 
Attornev for Defendant 
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23 Filed Jan. 26,1953 

Order 

Upon consideration of the motion to vacate default and 
judgment and to revive and reinstate the defendant Bri¬ 
doux’s counter-claim, it is this 26th day of January, 1953, 

Ordered, that the same be and is hereby overruled, and it 
is further, 

Ordered, that the motion to reconsider the motion to va¬ 
cate default and judgment of the defendant, Bridoux, be 
and is hereby overruled. 

Matthew F. McGuire 

Judge 

• •••••*••• 

24 Filed Feb. 6, 1953 

Notice of Appeal 

Notice is hereby given this 6th day of February, 1953, 
that Erick Rios Bridoux, defendant above named, hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 29th day of July, 1952 in favor of Eastern Air 
Lines, Inc., plaintiff above named, against said Erick Rios 
Bridoux; and from the order overruling defendant Bri¬ 
doux’s motion to vacate default and judgment and to revive 
and reinstate the defendant’s counterclaim and the motion 
to reconsider aforesaid motion entered in this action on the 
26th day of January, 1953. 

Brainard H. Warner III 
Attorney for 
Erick Rios Bridoux, 
Defendant. 
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1. Whether it was an abuse of discretion for the lower 
court to overrule a motion to set aside a judgment 
under Rule 60 (b), Federal Rules of Civil Procedure. 

2. Appellant raises a second question as to whether 
the court properly allowed his attorneys of record to 
withdraw their appearance from the case but appellee 
does not believe that this question is properly a part of 
this appeal. 
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In The 


liititfii States (Emxrl nf Apj»ala 

For the District of Columbia Circuit 


No. 11,788 


Erick Rios Bridoux, Appellant, 


vs. 

Eastern Air Lines, Inc., Appellee.. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Appellee instituted this action in January of 1950, and 
Appellant filed an answer and counter-claim in May of 
1950. Appellee filed its answer to the counter-claim May 
22nd, 1950. Thereafter, in November of 1950, Appel¬ 
lant’s counsel filed a motion to withdraw from the case 
because of: 

1 . Appellant’s departure from the United States for 
Bolivia the previous July. 


2. His address in Bolivia was unknown, and he had 
failed to contact his counsel. 

3. Neither Appellant, or any one on his behalf had 
evinced any interest nor cooperated in the action, 
and 

4. He had failed to pay his counsel. 

This motion was served by sending it to Appellant at 
his last known address, and the address of Appellant 
listed on his answer. On December 1st, 1950, his counsel 
were permitted to withdraw. (App. 2-8). Subsequently 
in June of 1952, and approximately two weeks in ad¬ 
vance of the pretrial, Appellant was notified of the pre¬ 
trial hearing by a letter sent to him at his last known 
address, (by counsel for Appellee), and he was further 
advised in said letter that if he failed to appear that a 
default would be requested by Appellee. An additional 
notice was sent to the Bolivian Ambassador in an effort 
to contact someone acquainted with Appellant, or his 
whereabouts. (App. 14-15). A default was entered when 
neither Appellant nor anyone on his behalf appeared at 
pretrial. Thereafter, over one month later a judgment 
was secured by Appellee. (App. S-9). On January 2, 
1953, Appellant filed a motion to vacate and set aside the 
judgment which had been entered June 29th, 1952, as¬ 
serting that he left the United States in the Summer of 
1950, because he was without funds; that his attorneys 
had voiced dissatisfaction because they had not been paid; 
that he subsequently requested the Congress of Bolivia 
to appropriate funds so that he might retain counsel but 
his request was not granted; and that from that time on 
he had received no word from anyone concerning the case. 
(App. 9-10). 

SUMMARY OF ARGUMENT 

The action of the lower court in overruling Appellant’s 
motion to set aside the judgment did not constitute an 
abuse of the court’s discretion. The judgment was en- 
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tered only after the Appellant’s failure to cooperate with, 
or to maintain contact with his counsel or with the court, 
after he had departed from the United States for points 
and places unknown, and long after he had completely 
abandoned his case. Appellant showed a complete lack of 
interest in and a gross neglect of his case. Proper notice 
was at all times given to Appellant and all rules of 
Court were fully complied with. 

ARGUMENT 

1. There Was No Abuse of Discretion in the Overruling 
of Appellant’s Motion to Set Aside Judgment. 

Appellant sets forth as his first point, that the lower 
court abused its discretion in failing to grant his motion 
to vacate the judgment under Rule 60 (b) of the Federal 
Rules of Civil Procedure. 

It is not clear to Appellee from Appellant’s brief 
exactly what portion of Rule 60 (b) is relied upon. How¬ 
ever, the only possible claim for relief would appear to 
be “excusable neglect” as there is no mistake, inadvert¬ 
ence or surprise in the record, or indeed any claim 
thereof, nor “any other reason justifying relief from the 
operation of the judgment.” Thus the lower court in 
applying Rule 60 (b) to the state of facts presented by 
the record here was required to determine first whether 
there was “excusable neglect,” and secondly, if there was, 
whether in its discretion Appellant should be relieved of 
the consequences of it. 

Actually the default judgment did not result from any 
“neglect,” excusable or otherwise on the part of Appel¬ 
lant but from a deliberate abandonment by Appellant of 
his case. The uncontradicted record establishes that Ap¬ 
pellant at the time he left this country in 1950 was the 
defendant in a law suit accusing him of culpability for an 
aircraft accident in which damages were demanded of 
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him in the amount of $500,000. He was represented by 
reputable and able lawyers wdio not only denied his lia¬ 
bility, for the disaster but who asserted a counter-claim 
on his behalf in the sum of $300,000.00 for his personal 
injuries. Thus he was not only a defendant in a law suit, 
but he was the claimant in a counter-claim in which he 
himself had invoked the jurisdiction of the court. Not¬ 
withstanding this posture of the litigation Appellant left 
the United States in the Summer of 1950. His affidavit 
does not say where he went. It does not say that he 
left any forwarding address. It does not say that his 
counsel could have contacted him or that they knew his 
address. Neither does it say that he was ignorant of the 
address of his counsel nor that anything whatever oc¬ 
curred to prevent him from communicating with them. 
In fact the only permissible inference from this record is 
that Appellant deliberately and intentionally moved out 
of the country without leaving any forwarding address 
and abandoned a law suit in which he was a defendant 
and a counter-claimant. 

Appellant’s position with respect to his own activities 
of necessity rests upon his affidavit. His only excuse is 
that he was without funds. He concedes the dissatisfac¬ 
tion of his own counsel, from which a clear inference 
can be drawn that when he left the country he knew they 
were going to withdraw and even then he gave to his 
lawyers no forwarding address nor thereafter contacted 
them. 

Appellant concedes that he did not contact his attorneys 

for 29 months. He savs that thev should have notified 
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him of developments in the case. How could his counsel, 
or anyone else notify him of anything pertaining to his 
case when he had departed from this country, and there¬ 
after had failed to either contact his attorneys, or send 
to them his address. He attempts to put the blame upon 
his lawvers bv saving that thev were dissatisfied with 
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their participation in the case because they were unpaid 
but as the record shows his counsel did not withdraw 
from the case for months after his departure. This 
Appellant attempts to censure his former lawyers and 
the court for this judgment. He and every litigant has 
a distinct responsibility and obligation to the court to 
maintain contact with his own law suit. He cannot ignore 
this obligation and duty and then when it suits his pur¬ 
pose endeavor to shift his fault to those he has ignored. 
Nowhere does Appellant point out how his counsel, or 
the court could have contacted him. All that Appellant 
needed to do was to write either his reputable counsel 
or the court, and he would have been posted on all de¬ 
velopments. It was his gross neglect and lack of interest 
alone that brought about the judgment against him. 

How Appellant can contend that the court abused its 
discretion in its refusal to set aside the judgment is diffi¬ 
cult for Appellee to see, and none of the cases cited by 
Appellant from a factual standpoint appear analogous, 
nor to support Appellant’s position. 

In approaching this proposition let us consider first 
just what judicial discretion is. 

The Old Supreme Court of the District of Columbia, 
in the case of Alden v. Hinton , 6 D.C. Reports, 217, stated 
that judicial discretion was the, 

“ option which a judge may exercise either to do or 
not to do, that which is proposed to him that he 
shall do; and the exercise of option on his part will 
work no wrong or injustice to anybody. To exercise 
discretion is to choose between the doing or not doing 
a thing, the doing of which cannot be demanded as an 
absolute right of the party asking it to be done.” 

27 C. J. S. page 135, indicates that it implies the 
absence of arbitrary determination, capricious disposition, 
or whimsical thinking, that it imports the exercise of dis- 


6 


criminating judgment within the bounds of reason, and 
is governed by the situation and circumstances affecting 
the exercise thereof. 

The Supreme Court of the United States in Bums v. 
U. 8., 287 U. S. 216, 77 Law Ed. 266, stated : 

“The question is simply whether there has been an 
abuse of discretion and is to be determined in ac¬ 
cordance with familiar principles governing the exer¬ 
cise of judicial discretion. That exercise implies con¬ 
scientious judgment, not arbitrarv action. The Styria 
v. Morgan, 186 U. S. 1, 9, 46 L.‘ed. 1027, 1033, 22 S. 
Ct. 731. It takes account of the law and the particu¬ 
lar circumstances of the case and ‘is directed by the 
reason and conscience of the judge to a just result. ’ ” 

In a later case, Continental 111. N.B. <& T. Co. v. CJR.I. 
& P.R. Co., 294 U. S. 648, L. Ed. 1110, in discussing the 
discretion of the court Mr. Justice Sutherland stated that 
it was: 

# * a matter not subject to the interference of 
an appellate court unless such discretion be improvi- 
dently exercised.” 

As this court has stated in the case of HaHoweU v. 
Darling, 32 App. D.C. 405, the determination of a 
motion to set aside a judgment will not be disturbed un¬ 
less the discretion of the court has plainly been abused. 
Later in Bush v. Bush, 61 App. D.C. 357, 63 F (2d) 134, 
a case which upon the facts is somewhat analogous, the 
lower court refused to set aside a decree pro confesso, 
and our Appellate court affirmed this action, Judge Robb 
stating: 

‘‘If satisfied of the good faith of the applicant for 
the setting aside of a decree pro confesso, the trial 
court should be liberal in the consideration of his 
application, but after that court has exercised its dis¬ 
cretion the reviewing court ought not to interfere 
unless a plain case of an abuse of discretion is made 
out. In the present case no abuse of discretion has 
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been shown. On the evidence the court below was 
justified in reaching the conclusion, as evidently it 
did, that appellant had not acted in good faith. ” 

The record is completely lacking in any showing of 
abuse of judicial discretion on the part of the lower 
court here. On the contrary it discloses that the court 
was completely justified in the action that it took here. 

Appellant states that Rule 60 (b) has been patterned 
after Section 273 of the California Code of Civil Proce¬ 
dure, and that the construction of the rule should be in 
accordance with the California patterns. While the Cali¬ 
fornia cases cited by Appellant do involve the rule re¬ 
ferred to, the factual situations are entirely different and 
are not helpful to Appellant’s position. Since California 
is regarded as the point of the rule’s origin, its attitude 
in the application of its similar code provision is at least 
interesting to this court. Let us then examine some of 
these cases in which motions to vacate default judgments 
have been considered. 

In Doyle v. Rice Ranch Oil Co. 28 Cal. App. (2d) 18, 
81 P. (2d) 9S0, 9S1, it was considered that a showing that 
one of the attorneys for the defaulted party prepared an 
amended complaint during a period of illness of the 
stenographer of an associate attorney and mistakenly 
thought it had been transmitted by mail for filing when in 
fact the stenographer’s illness had prevented such mail¬ 
ing was inadequate to disclose excusable neglect. Sig¬ 
nificantly the court said, “The affidavit reveals neglect 
but not excusable neglect. Carelessness and negligence 
is not akin to excusable neglect.” 

Shearman v. Jorgensen, 106 Cal. 483, 39 P. 863, 864 
points out # * * “if the inadvertence is wholly inexcus¬ 
able, as if it arises from gross negligence; the court will 
not look upon it kindly, and will have none of it.” * * * 
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In Slater v. Selover, 25 Cal. App. 525, 144 P. 298, it 
was held that the negligence of a defendant was not ex¬ 
cusable who had requested his business partner to attend 
to his defense of a suit after which he forgot about the 
suit until after he had suffered a default judgment to be 
entered. 

And see: 

Dow v. Ross, 90 Cal. 562, 27 P. 409, and Ross v. San 
Diego Glazed Cement Pipe Co., 50 Cal. App. 170, 194 P. 
1059. 

As will be observed from the California decisions 
whether inadvertence or neglect be relied upon for relief 
from default, the offending act or omission must be ex¬ 
cusable. California has adopted a rule of construction 
which appears to be no different than that as applied in 
the District of Columbia, and other jurisdictions. 

In a Pennsylvania Federal District Court decision, 
Italian Cook Corporation v. Charles A. Krause , 10 F. K. 
D. 510, wherein the defendant contended that its failure 
to notify the proper state official of a change of its ad¬ 
dress as a foreign corporation was excusable neglect, 
Judge Clary rejected this position and stated: 

“* * * Each case must be decided upon its own 
facts and on its own merits.” “Despite the liberal 
interpretation accorded the California Statute I have 
been unable to find any case which goes as far as the 
defendant requests me to go in this case.” 

It is Appellee’s position that Appellant’s conduct con¬ 
stituted an intentional abandonment and gross neglect of 
his case and that the lower court very properly exercised 
its discretion in overruling his motion. Some real and 
practical grounds for excuse must be factually shown in 
support of the motion and these are missing here. The 
court and Appellee could have done no more than they 
did in attempting to contact Appellant and in trying to 
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persuade him to proceed with his defense. Even his own 
counsel remained in the case months after their last con¬ 
tact with him. As the court said in the case of Jones- 
Onslow Land Co. v. Wooten, 177 N. C. 248, 98 S.E. 706, 
707, quoting with approval from an earlier North Caro¬ 
lina case: 

“It is not enough that parties to a suit should 
engage counsel and leave it entirely in his charge. 
They should, in addition to this, give to it that 
amount of attention which a man of ordinary pru¬ 
dence usually gives to his important business.” 

Appellant does not point out exactly what part of 60 
(b) is relied upon because he realizes that there is no 
analogous case available to him for citation. Whether 
he relies upon mistake, inadvertence, surprise, excusable 
neglect, or subsection (6) of the rule he has cited no case 
which from a factual standpoint supports his position. 
Mere statements of general principles of law as set out 
in Appellant’s brief do not support his contention here. 
In fact Appellee agrees that the rule should be liberally 
construed but not so as to set aside a judgment entered 
under the facts here where the Appellant left the jurisdic¬ 
tion, failed thereafter to contact his counsel or the court 
and then waited an additional several years after his 
counsel had withdrawn from the case and long after a 
judgment had been secured before taking action. 

Appellant is in error when he contends that he had no 
notice of the proceedings involving the defaults. What 
he contends is that actually he had no personal notice. 
Proper notice was sent to his last known address prior 
to the pretrial hearing. He is likewise in error when he 
contends that he took prompt action in filing his motion. 
The record shows, and Appellant has not denied this, that 
he learned of the judgment during the Summer of 1952 
but he took no action until he filed his motion January 2, 
1953. (App. 13-9). 
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It is not sufficient as Appellant contends that the an¬ 
swer and counter-claim denied the allegations in Appel¬ 
lee’s complaint. The decisions which Appellant refers to 
point out that a person moving to set aside a default 
must furnish clear evidence of good reason for the default 
and of a good defense before the court should take action. 
Without said showing there is no basis for contending 
that the court’s refusal to set aside the judgment was 
arbitrary and an abuse of discretion. The language of 
the court in Bowles v. Braniclc, 66 F. Supp. 557, is par¬ 
ticularly appropriate to the situation here. Judge Beeves 
in reviewing the Missouri decisions quoted from one of 
these as follows: 

“The authorities in this State are unanimous that, 
in order to justify a trial court in setting aside a 
judgment by default, the defendant must show: (1) 
That he has good reason for the default, and (2) 
that he has a meritorious defense, and that both of 
these things, must appear so clearly as to make it 
manifest that the refusal of the trial court was arbi¬ 
trary.” 

The factual situation which is found in the case upon 
which Appellant seems to lay most stress, Tozer v. 
Charles A. Kranse Milling Co., 189 F (2d) 242, is en¬ 
tirely different than what we have here, for in that case 
the defendant had no notice of the pendency of the action 
prior to judgment whereas here he simply abandoned an 
action with which he was fully aware. 

Appellant’s affidavit filed in support of his motion 
makes no mention of a possible defense and sets forth no 
satisfactory explanation for liis more than two year 
disappearance. 

There is no basis in the record for Appellant’s conten¬ 
tion that, “There has been no showing that the Appellee 
or others would have been prejudiced; the Appellant’s 
Motion was filed before the ease would normally have 
been reached for trial.” Appellant’s, departure from this 





Country deprived Appellee of the opportunity of taking 
his deposition and deprived it of the further opportunity 
permitted it under the rules, of serving interrogatories, 
and using the various other pretrial discovery techniques 
available under the Rules of Civil Procedure. Appellee 
waited over two years from the filing of Appellant’s an¬ 
swer until pretrial and then until July 29, 1952, over a 
month later before presenting testimony which reduced 
its default to a final judgment against Appellant. If 
Appellant had appeared at pretrial the case would have 
been reached for trial in the early fall of 1952, almost 
three months before he put in his appearance. 

Appellant had every opportunity to secure the day in 
court which he now seeks. He chose, however, to aban¬ 
don his law suit. His conduct over a long and protracted 
period was one of complete indifference, disinterest and 
gross neglect of his case. Actually there was no neglect 
here but a complete abandonment. Even if there was a 
neglect here, and Appellant does not concede that there 
was it was not excusable but a gross neglect, and the 
lower court’s refusal to vacate the default was a proper 
exercise of discretion. 

Each case must be determined with reference to its own 
peculiar facts and an appeal to a Judge’s discretion is 
an appeal to his judicial conscience. The kind of discre¬ 
tion involved in the case at bar should not be revised 
unless it appears that it was exercised on grounds or for 
reasons, clearly untenable, or to an extent clearly unrea¬ 
sonable. Such does not appear from the record here, the 
lower court carefully weighed and examined the evidence, 
it acted upon fair judicial consideration, and not arbi¬ 
trarily, and its decision should be upheld. 



2. Appellant Was Served With Proper Notice of His 
Attorneys Motion for Leave to Withdraw. This Point 
is Not Properly Before the Court on This Appeal. 

Appellant’s second point is first directed to the claim 
that the court erred in permitting his attorneys to with¬ 
draw from the case in December of 1950, because he was 
not served with the motion to withdraw. Since this point 
was not urged in the court below and since Appellant 
now concedes that his appeal is only from the lower 
court’s order overruling his motions under Rule 60 (b) 
of the Federal Rules of Civil Procedure, his point is 
neither timely nor properly before the court on this ap¬ 
peal. Apart from this, however, Appellant’s contention 
is not correct because he was properly served at the last 
known address that he had given to his counsel, the ad¬ 
dress on his answer and counter-claim, and the only 
one known to his attorneys. His departure from the 
United States and his failure to thereafter contact his 
counsel or to disclose his new address does not permit 
him to take advantage of his own abandonment or neglect. 
His attorneys did comply with Rule 4 (b) of the Rules 
of the United States District Court for the District of 
Columbia, and sufficient and proper legal notice was given 
to Appellant. 

Next Appellant contends that Rule 5 (b) of the Federal 
Rules of Civil Procedure was not complied with in con¬ 
nection with the service of the same motion arguing that, 
“since the Appellant’s address was admittedly unknown 
the notice should have been left with the Clerk of the 
Court.” His last known address was known, the motion 
was mailed to him there and there was full compliance 
with the rule. If Appellant means that his address out¬ 
side of the United States was unknown, there is no 
doubt as to this because Appellant kept it a secret. It 
was not necessary to leave a copy of the motion with the 
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Clerk because it was mailed to Appellant’s last known 
address. 

Finally Appellant urges that since the attorneys who 
had withdrawn from the case in 1950 received no notice 
of the pretrial in 1952 the default was therefore taken in 
error. He makes no mention of the notice of pretrial 
sent to his last known address two weeks before the 
hearing, nor the notice of pretrial sent to the Bolivian 
Ambassador by counsel for Appellee, nor does he state 
that proper notice of pretrial was not sent to him. All 
the blame is put on his counsel and on the court. Not 
once does he acknowledge or concede his own gross 
neglect or abandonment of his ease. How could anyone, 
his attorneys included, have made contact with him? 
Appellant received the notice to which he was entitled 
and the only notice which could have been given to him. 

CONCLUSION 

The discretion of the court was properly exercised 
here. Appellant has not shown any mistake, inadvert¬ 
ence, surprise, excusable neglect, newly discovered evi¬ 
dence, fraud, misrepresentation or misconduct such as 
might warrant the vacation of a judgment, nor has he 
shown any other reason justifying relief from the judg¬ 
ment. 

Appellant failed completely in his duty as a litigant to 
cooperate with either the court or his own counsel, and 
the record discloses from beginning to end on his part an 
utter disregard of necessary obligations. If every litigant 
conducted himself as Appellant has here our courts would 
never be able to complete their business and litigation 
would be endless and interminable. This appeal should, 
therefore, be denied. 

Richard W. Galiher 
William E. Stewart, Jr. 

636 Woodward Bldg., 
Attorneys for Appellee. 
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PETITION FOR REHEARING 

The appellant, by his attorney of record, petitions the 
Court to grant a rehearing in the above-entitled cause, and 
upon a rehearing and further consideration hereof that 
the portion of the judgment entered herein on February 
11, 1954 affirming the District Court’s order overruling 
the defendant’s motion to revive and reinstate the defend¬ 
ant’s counterclaim, be reversed, and for grounds of this 
petition states as follows: 

1. There was no contention or argument by the appellee 
in their brief or oral argument herein that this Court 



should make a distinction between reviving and reinstating 
the counterclaim and between vacating the default judg¬ 
ment. Since the distinction made by this Court was not 
contemplated by either party prior to the written opinion 
handed down by this Court, appellant believes that he 
should be given the opportunity to argue this matter 
before this Court. 

2. The order of the District Court overruling appellant’s 
motions made no distinction between the default judgment 
and the counterclaim. The motions were filed as to both 
and requested relief from both, not a part, and the very 
language of the Order (App. 19) shows that the District 
Court exercised one act of discretion, not two. This Court 
has created a distinction in the mind of the Judge in the 
District Court that did not exist and should not be at¬ 
tributed to him at this late date. The exercise of discre¬ 
tion by the District Court was either sound or improvident, 
it could not have been both. 

The appellant is not aware of any distinction between 
the duty of plaintiff and defendant to litigation and a care¬ 
ful examination of the law fails to reveal any case that even 
hints at such a distinction. 

3. Since the appellant’s second question presented in 
this appeal challenges the action of the District Court 
prior to the entry of the default, how can this Court 
assume, as it did on page 3 of the opinion, “that entry of 
the default and judgment were justified when made” with¬ 
out first ruling on this second question? This Court may 
well have overlooked appellant’s second question as there 
was no reference to it in the entire opinion. Appellant 
contended therein that since no notice was served on him 
of his attorneys’ Motion to Withdraw from the case, the 
order granting them leave to withdraw was erroneously 
entered. If this is true, then it necessarily follows that 
the entry of the default and judgment were not justified 
when made. Since this question was properly before this 


Court, it was raised in the District Court (App. 17), in 
appellant’s brief and in oral argument, appellant believes 
that he is at least entitled to a ruling on this question by 
the Court. 

4. It appears that this Court has considered the counter¬ 
claim to be a minor part of this litigation. There is only 
brief reference to the counterclaim until the last page of 
the opinion and then the relief from the dismissal thereof 
appears to be denied the appellant as a means of punishing 
him. There is no greater ‘‘lack of diligence” for the 
counterclaim than the default judgment; how could there 
be ? The identical facts exist for both. There is no reason 
or justification to punish a party because he is in effect a 
plaintiff rather than a defendant. It is certainly not a 
“just term” to deny appellant his full day in court. 

5. The affidavit of the appellant filed with his original 
Motion to set aside the defaults sets forth only briefly a 
part of the extenuating circumstances justifying appellant’s 
actions during the period of time that he was in South 
America. Many additional facts should and would have 
been included in this affidavit if his present attorney had 
been more familiar with the case at the time that he pre¬ 
pared the affidavit. But in spite of the brevity of this affi¬ 
davit, the implications can be clearly drawn from the facts 
presented and the record in this case that appellant was 
harassed during his absence by the failure of the Bolivian 
Government to give him adequate support, by his lack 
of funds, by his severe personal injuries, and by the loss 
of his high Government position and even his own personal 
freedom following the Bolivian Revolution. It would not 
take much of the trial court’s time to allow the appellant 
to establish as fact what his allegations imply. There is 
a parallel between this case and the case of Klaprott v. 
United States , 335 U.S. 601, which is cited by this court in 
the opinion. While the Klaprott case is a Naturalization 
case and this is a Civil Action, the allegations of Klaprott 
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in his petition and Bridoux in his motion should receive 
the same consideration from the Court. The Supreme Court 
modified its prior judgment in the Klaprott case as follows: 

“The judgment of the Court of Appeals is reversed 
and the cause is remanded to the District Court with 
direction to receive evidence on the truth or falsity 
of the allegations contained in petitioner’s petition 
to vacate the default judgment entered in the denatu¬ 
ralization proceedings. ’ ’ 

A similar solution was adopted by Judge L. Hand in 
United States v. Karahalicis, 18 Fed. Rules Sev. 60b.29, 
Case 4, and by the Third Circuit in United States v. Back- 
ofen, 176 F. 2d 263. Wherefore, appellant urges this 
Court to at least modify this judgment and thereby allow 
appellant the opportunity to prove that his harassing cir¬ 
cumstances mitigated any apparent lack of diligence on 
his part. 

Respectfully submitted, 

Brain abd H. Warner III 
1010 Vermont Avenue, N.W. 
Washington 5, D. C. 

Attorney for Appellant 


I, Brainard H. Warner III, attorney for the appellant 
herein, hereby certify that, in my opinion, the grounds 
set forth in the motion for a Rehearing are substantial and 
the motion is filed in good faith and not for the purpose 
of delay. 


Brainard H. Warner III 









